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l. Introduction

Mr. Chairman and Members of the Subcommittee, my nameis Dennis H. Alldridge.
| am the President of the Special Olympics Wisconsin (“SOWI”). | appear today before the
Subcommittee on behalf of the Not-For-Profit and Charitable Coalition (“ Coalition”) to offer
testimony on the irreparable harm on nonprofit and charitable organizations that will result
fromtheFedera TradeCommission’s(“ Commission™) implementation of anational “Do-Not-
Call” registry pursuant to proposed amendments to the Telemarketing Sales Rule, 16 C.F.R.
8310 et seg. (“"TSR”). At the outset, | want to claify that my testimony is limited to the
negative impact of the “Do-Not-Call” registry as applied to nonprofit and chariteble
organizations and their professional fundraisers, that is, noncommercial conduct that is not
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intended to induce purchases of goods or services under the TSR and the Telemarketing
Consumer Fraud and Abuse Prevention Act, 15 U.S.C. 8§ 6101 et seq. (“ Telemarketing Act”).

As discussed in written comments filed with the Commission® in response to the
Commission’ s Notice of Proposed Rulemaking, see Notice of Proposed Rulemaking, 67 FeD.
REG. 4492 (Jan. 30, 2002) (“Notice”), SOWI and the Coalition strongly oppose the proposed
TSR amendments and the national “Do-Not-Call” registry as applied to nonprofit and
charitable organizations? The “Do-Not-Call” registry will decimate an already cash poor
nonprofit and charitable industry. By the Commission’s own estimates, up to 40 percent of
all householdswill sign up with the*Do-Not-Call” registry. See Federa Trade Commission,
Fiscal Year 2003 Congressional Justification Budget Summary, at 6. This probably is a
conservative estimate based on information cited by the Commission. But even assuming the
accuracy of the estimate, there is no doubt that most nonprofit and charitable organizations
will not survive with a40 percent reduction in communications with current and prospective

donors and commensurate erosion of their charitable message and donations.

! SOWI's comment is available on the Commission’s website at
http:///www.ftc.gov/os/ comments/dncpapercomments/O4/sowisconsin.pdf. The Coalition’s
commentsareavailablea (1) http://www.ftc.gov/os/comments dncpapercomments/04/notfor
profit.pdf, and (2) http://www.ftc.gov/os/comments/dncpapercomments/suppl ement/npcc. pdf.
These written comments are incorporated by reference into this Prepared Statement.

2 The Coalition participated in the public forum on the proposed TSR amendments
held by the Commission on June 5-7, 2002. A transcript of the proceeding has not been
released by the Commission.



The Coalition hasthree magjor concerns. First, the“Do-Not-Call” registry as applied
to professiona fundraisers soliciting contributions on behalf of nonprofit and chaitable
organizationswill devastatethese organizations. It will reducefunding, impedethefulfillment
of mission objectives,and silencethe constitutional ly protected dissemination of the nonprofit
and charitable message. Second, the Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, Pub. L. 107-56
(Oct. 25, 2001) (“USA PATRIOT Act”) did not give the Commission jurisdiction to regulate
nonprofit and charitable ingtitutions and their professional fundraisers. Nor did it give the
Commission authority to restrain nondeceptive nonabusive, and legitimate charitable
solicitationsby professional fundrai sersacting on behalf of |egitimate nonprofitand charitable
organizations. The Commission’s contrary interpretation departs from its 1995 Advisory
Opinionthat the TSR generally imposes no restrictionson thelegitimatefundraising activities
of nonprofits and their professional fundraisers because a donation is not “telemarketing”
under the Telemarketing Act and the TSR. Finally, the Coalition believesthat the “Do-Not-
Call” registry isunconstitutional as applied to professional fundraiserswho solicit charitable
donations on behalf of nonprofit and charitable organizations. Such conduct by professional
fundraisersisfully protected noncommercia speech under the First Amendment.

We appreciate thewillingness of the Subcommittee and staff to listen to the concerns
of the nonprofit and charitable community, and we look forward to continuing our work with
the Subcommitteein order to achievearesolution. Werespectfully submitthat theonly viable
resolution isto permit nonprofit and charitable organizations to continue to fulfill their vital
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publicfunctionsby excluding fromtheTelemarketing Act and the proposaed TSR amendments
(including the proposed national “Do-Not-Call” registry) charitable solicitations by
professional fundraisers on behdf of nonprofit and charitable organizations.

. Overview of Special Olympics Wisconsin and the Coalition

My testimony today is based on more than twenty years experience in the nonprofit
sector with the Special Olympics. | have been President of SOWI since 1989. Prior to my
position with SOWI, | wasthe Executive Director of Illinois Special Olympics, Inc. between
1980-1989. As the Chief Executive Officer of SOWI, | have responsibility for the
organization’s planning, budgeting, public relations, and fundraising. Theseresponsibilities
are conducted in accordance with the standards, policies and procedures of the Special
Olympics|nternational and SOWI including, for example, SOWI’ sfundraising guidelinesand
“Do-Not-Solicit” list.

SOWI is an accredited program of Special Olympics, Inc. (“SOI”). SOl is an
international nonprofit organization founded by Eunice Kennedy Shriver in 1968 to provide
sports training and competition to persons with cognitive disabilities® SOl programs are
patterned after the Olympic Games. In fact, SOI is the only organization authorized by the

International Olympic Committee to usetheword “Olympics’ initscorporatename. Similar

3 Specia Olympics mission is to provide year-round sports training and athletic
competition in avariety of Olympic-type sports for persons eight years of age and older with
cognitive disabilities, giving them continuing opportunities to develop physicd fitness,
demonstratecourage, experiencejoy and participatein asharing of gifts, skillsandfriendships
with their families, other Special Olympics athletes and the community.
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tothe Olympics, SOI hasaglobal presence, with programsin every stateand in 150 countries.
It serves nearly 1,000,000 athletes and 500,000 volunteers who take part in more than 15,000
Specia Olympics games around the world, involving 24 summer and winter sports.

SOWI aone serves 9,000 athletes in 220 Wisconsin communities participating in 72
statewide competitions. Participation in sports brings significant benefits to people with
cognitive disabilities of all ages and abilities. Through the work of SOWI, persons with
disabilitiesare given physical benefits (fitness, increased coordination, cardiovascular fitness
and endurance), mental benefits (knowledge of rules and strategy, along with increased self-
esteem, self-confidence, and pride), and social benefits (teamwork, interaction with peersand
people without cognitive disabilities, opportunity to travel and learn about other places and
interests, family pride, andincreased community awareness and acceptance). These benefits
empower SOWI athletes to lead richer, more rewarding lives by applying new skills and
confidence to school, work, home and social life.

SOWI’s nonprofit mission is reflective of other members of the Coalition. The
Coalition iscomposed of 277 national, state, and local nonprofit and charitable organizations
with tax-exempt status under the United States Internal Revenue Code, 26 U.S.C. § 501(c),
that oppose the Commission’s proposed rule. The Coalition includes a broad spectrum of
organizations in the nonprofit and charitable sectors that provide highly diversified program
benefitsto the public and thar members. It includes national nonprofitsdevoted to fighting
disease and improving the quality of life for Americans such as Mothers Against Drunk
Driving, The National Federation for the Blind, the Cancer Federation, and the L eukemiaand
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Lymphoma Society. Many Coalition members targe the special needs of sick or missing
children such as The Kids Wish Network, Miracle Flights for Children, National Children’s
Cancer Society, and the Committee for Missing Children. In addition to these national
charities, the Coalition consists of more than 180 statewide membership organizations
representing hundredsof thousandsof activeand retired |aw enforcement officers, professional
and volunteer fire fighters, Jaycees, and veterans.

The public benefits created by the Coalition membersare substantial and unparallel ed.
Thevarious public safety organizations represent police chiefs, sheriffs, highway patrol, state
and municipal police, narcotic officers, fire chiefs, professional fire fighters, paramedics and
state investigatory personnel. As full time public safety personnel, the organizations are a
unique and unrivaled source of knowledge and expertise on law enforcement, thefire service,
and emergency medical services. They offer advice and counsel on criminal apprehension,
detention, enforcement, fire safety, delivery of fire fighting services, and anti-terroriam
expertise. They provide traning and education on topics such as enhancements in law
enforcement and firefighting technology whichimprovethe quality of servicesrealized by the
public. And many of the organizations sponsor comprehensive public service and educational
programson issues such as seat belt usage, home fire prevention, alcohol abuse, safe driving,
illegal drugs, missing children, and community policing.

Thousandsof charitable causesand state and local community programsare sponsored,
supported or funded by these public safety organizations. A few examples illustrate the
connection between the Coalition members and community programs. Professional fire
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fightersrepresented inthe Coalition provide extensive volunteer and financial support for The
Muscular Dystrophy Association, and similar national support isprovided by law enforcement
organizationsto the Special Olympics. Other examplesinclude death benefit and benevolent
programsfor public safety officerskilled or injured inthe line of duty, scholarship programs
for high school students, summer campsfor underprivileged youths, hospital visitsto children
with terminal illnesses, and support of burn camps and burn victims.

The Coadlition also includes a significant number of state military veterans
organizations affiliated with the American Legion, Military Order of the Purple Heart,
Veteransof Foreign Wars, AMVETS, andthe Vietnam V eterans of America Together, these
organizations facilitate, support, and fund countless public initiatives such as emergency
financia aid; relocation, medical, employment and educational servicesfor veterans; support
for orphans and widows of veteranskilled in the line of duty; assistance to disabled veterans
in securing Veteran’s Administration benefits and obtaining medical treatment, coordinating
volunteer efforts that provide hundreds of thousands of hours of uncompensated services to
hospitals; assisting veteransin obtaining employment; and providing transitional housing for
homeless veterans.

1. Summary of the Proposed TSR Amendments

The TSR regulates specific deceptive and abusive telemarketing practices as defined
by the Telemarketing Consumer Fraud and Abuse Prevention Act, 15 U.S.C. § 6101 et seq.
(“Telemarketing Act”). Enacted in 1994, the Telemarketing Act represents an effort by
Congressto addressfraudulent commercial telemarketing conduct harmful to consumers. That
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mandate, however, does not support a regulatory interpretation that areates a government-
imposed prohibition against communicating with certan consumers — upon risk of federal,
stateor civil liability. Nor doesit support aregul atory scheme creating amandatory fee-based
telephone registry that will eliminate or significantly reduce all nonprofit and chaitable
telephone calls regardless of whether they are fraudulent, abusive or deceptive.

Under the Telemarketing Act, the Commission’ sregul atory authority hasbeen limited
to deceptive and abusive telemarketing acts and practices intended to induce the purchase of
goodsor services, that is, commercial conduct. The Commission now proposesafundamental
departure fromthis approach that will compromise substantially the ability of nonprofit and
charitableorgani zationstogenerate funding necessary tofulfill their vital missionsand silence
their nonprofit message. First, the Commission seeksto expand itsjurisdiction by regulating
nondeceptive, nonabusive, noncommercial and admittedly legitimate charitable solicitations
by professional fundraisers acting on behalf, and as an extension, of nonprofit and charitable

organizations* And second, the Commission seeks to implement a national “Do-Not-Call”

* Infact, the Commission citesimplicit Congressional support for the“ Do-Not-Call”
registry to regulate nondeceptive and entirely legitimate nonprofit and chariteble
communications. The Commission statesthat “ Congressrecognized that telemarketers' right
to free speech isin tension with and encroaches upon consumers' right to privacy within the
sanctity of their homes. . .. Congress provided authority for the Commission to curtail these
practicesthat impinge on consumers' right to privacy but are not likely deceptiveunder FTC
jurisprudence. Thisrecognition by Congressthat even non-deceptive telemarketing business
practices can seriously impar consumers' right to be free from harassment and abuse and its
directive to the Commission to reign in these tactics, lie at the heart of 8 310.4 of the TSR.”
See Notice, 67 FeD. ReG. at 4543. 16 C.F.R. 8 310.4, as proposed, will make it an abusive
telemarketing act or practice in violation of the TSR if a professional fundraiser — acting on
behalf of anonprofit and charitable organization — places an outbound telephone call to any
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registry applicable equally to commercial telemarketers and noncommercial charitable
solicitations by professional fundraisers on behalf of nonprofit and charitable organizations.
Combined, the proposed amendmentswill give the Commission the authority to do indirectly
what it acknowledges cannot be done directly under the Telemarketing Ad, that is, regulate
nonprofit and charitable organizations by asserting jurisdiction over their inextricably linked
agentsand service providersthat perform charitable solicitations on their behalf and function
as an extension of these organizations.

The Commission purportedly justifiesthe amendments on the groundsthat consumers
have a heightened interest in residential privacy and need protection against unscrupulous
telemarketersthat may perpetrate fraudulent charitable solicitations, see, e.g., Notice, 67 FED.
REeG. at 4497 n.51. These are laudable goals, but there can be no serious question by the
Commission that SOWI and members of the Coalition are not fraudulent. In fact, inthe past,
the Commission hasfound comparatively little evidence of charitablesolicitation fraud.> The
vast majority of TSR commentsfiled with the Commission did not identify fraud as an issue,
much less alleged nonprofit and charitable solicitation fraud. Notice, 67 FeD. ReG. at 4495

(* A magjority of the comments received during the Rule review focused onissues relating to

donor who subscribes to the “Do-Not-Call” registry.

> Prepared Statement of the Federal Trade Commission on Charitable Solicitation
Fraud before the Subcommittee on Oversight and I nvestigations of the Committee on Energy
and Commerce, United States House of Representatives(Nov. 6, 2001) (“ Todate, thefindings
of fraud are few and far between, and the Commission continues to monitor this situation as
aggressively as any the Commission has ever pursued”).
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consumer privacy and consumer sovereignty, rather than on fraudulent telemarketing
practices’). Indeed, the Better Business Bureau and other organizations consistently rank
charitable solicitation fraud extremely low on complaint lists.® To the extent that residential
privacy is at stake, the Commission’s broad and indiscriminate approach to regulate all
telephone callsis neither constitutional nor reasonablebased on the clear damage to nonprofit
and charitable organizations.
IV. The Proposed TSR Amendments Will Have a Devastating Impact on
Nonprofit and Charitable Organizations by Interfering with Their
Nonprofit and Charitable Missions
Theproposed TSRamendmentswill haveanirreparabl e negativeimpact that will limit
dramatically the ability of nonprofit and charitable organizations to use the services of
professional fundraisers. The consequenceswill be devastating for members of the Coalition
and include, but are not limited to, massive reductions in donations, diminished ability to
satisfy important public safety and community functions based on limited resources, and
substantial harm to consumerswho benefit from, and rely upon, these functions. Perhapsthe
most significant harm will be silencing the communication and fulfillment of the mission

objectives of nonprofit and charitable organizations. As noted by the United States Supreme

Court, nonprofit and charitable organizations use professional fundraisers“who ‘ necessarily

® See, eg., Better Business Bureau Annual Complaint Summary — 1999 (ranking
complaintsagainst national charitiesas524™ onitslist of complaints by type of business with
complaints against local charities ranking 271%); National Fraud Information Center,
Telemarketing Fraud Statistics (charitable solicitation fraud not listed in the“ Top 10 Frauds”
in 2000 and 2001).
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combine’ thesolicitation of financial support with the* functionsof information d ssemination,
discussion, and advocacy of public issues.”” Village of Schaumburg v. Citizens for a Better
Env't, 444 U.S. 620, 632 (1980) (citation omitted). See Riley v. Nat’'| Fed. of the Blind, 487
U.S. 781, 798 (1988) (“where the solicitation is combined with the advocacy and
dissemination of information, the charity reapsasubstantial benefit from theact of solicitation
itself”) (citations omitted). Interfering with the solicitation of support likely would end the
advocacy of ideas. Schaumburg, 444 U.S. at 632.

Professional fundraisersare essential to the fulfillment of the nonprofit and charitable
mi ssion and necessarily involvethefundraisers’ communication of the nonprofit message. For
example, SOWI receives no federal funding. To provide expensive year-round program
benefits, SOWI relieson nonprofit contributionsfrom organi zations, individual s, corporations,
foundations, and fundraising by professional fundraisers. Indeed, professional fundraisers
provide approximately 68 percent of SOWI’sannual income. 85 percent of these donations
arefromindividual donorswithlongand reciprocally valued rel ationshipsinvolving financial
support and volunteering with SOWI. These relationships are jeopardized by the proposed
TSR amendments. Ultimately, the donations are used to fund competitions, training, and
programsthat not only help our athletes improve their skills, but aso build self-esteem and
confidence. Insummary, SOWI fulfillsitsmission only through small donationsfrom alarge
number of donors. Fundraising by professional fundraisers is essential to the surviva of

SOWI.

11



SOW!I’ s reliance on professional fundraising is not unique. By necessity or choice,
many nonprofit and chaitable organizations rely on professional fundraisers to solicit
charitable donations on their behalf. An estimated 60 percent to 70 percent of nonprofit and
charitable organizations use professional fundraisers to deliver their messages to consumers
and solicit donations. Jeff Jones, Do Not Call: Proposed FTC Rules Could Hurt, THE
NoNPROFIT TIMES (Mar. 2002) (citing Paulette Maehara, CEO of the Association of
Fundraising Professionals). Similar to SOWI, many of these organizations have small staffs
in relation to the program benefits delivered. They ssimply do not have the infrastructure,
personnel, operational efficiencies, and expertise to impart the fundrai sing message currently
imparted by professional fundraisers.

Many nonprofit and charitable organizations have bult constituenciesthrough grass
roots support. Telephones are the most practical and cost effective interactive medium for
these organizations in recognition of the fact that direct (e.g., face-to-face) solicitation is
logistically impossible and direct mail is cost prohibitive. Telephone calls by professional
fundraisersconfer obviousbenefits. Trained professional fundraisersdeliver prepared scripts,
often created or approved by the nonprofit and charitabl e clients, to communicate theclients
messages. The fundraisers understand the unique state law requirements governing the

communications. Most statesrequireregistration, bonds, and point-of -soli citation disclosures.’

" Donationsto nonprofit and charitabl e organizations are regul ated extensively under
state laws. The overwhelming majority of statesthat have passed “Do-Not-Call” statutes of
one form or another expressly exempt or exclude coverage of nonprofit and charitable
solicitations including solicitations by professional fundraisers on behalf of these entities—a
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Ultimately nonprofit and charitabl e organi zations reap benefitsfrom thisprocessincluding (1)
donations from consumers to support the needs of the organization, and (2) delivery of the
central message of the nonprofit and charitable organization. Inthe case of SOWI, telephone
calls to current and prospective donors by professional fundraisers allow us to (1) recruit
volunteers to participate in SOWI athletic competitions? (2) spread the special message of
SOWI to elicit public support for our programs, and (3) request donations

Nonprofitand charitable organizationsrely onthe expertiseand operational efficiencies
of professional fundraisers to conduct their fundraising campaigns and disseminate their
message. SOWI employsseveral professional fundraising firmsto providethese saviceswith
an extremely low incidence of complaints. Thereare advantagesto thisapproach. Successful
and cost-effective fundraising requires basic resources and specialized knowledge that
nonprofit and charitable organizationslack. Theremust be asubstantid investment of capital,
ahighly trained and supervised work force, and thorough knowledge of the state and federal
regulatory requirements. Trained professionals offer significant resources, expertise and

operational efficiencies that cannot be duplicated by nonprofit and charitable organizations.

approach rejected by the Commission here And virtually every state imposes statutory and
regul atory requirementson professional fundrai serssoliciting donationson behal f of nonprofit
and charitable organizations such as registration and licensing, posting of bonds, point-of-
solicitation disclosures, fraud protection provisions, record keeping provisions, and annual
reporting of financial information. These requirements serve numerousfunctions. They offer
public information on the activities of charities, and they aso allow state enforcement
authorities to identify violations and prosecute where necessary.

8 SOWI relieson approximately 17,000 volunteersto contribute 350,000 hourstotrain
our 9,000 athletes for 72 statewide competitions.
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Indeed, that is why the substantial majority of nonprofit and charitable organizations rely on
professional fundraisers.

The implications of the proposed TSR amendments are staggering as appied to
nonprofit and chaitable solicitations. The nature of nonprofit and charitable organizations
communications with current and prospective donors will change fundamentally. Nonprofit
and charitableorganizationswill beforced to assumethis communicationsrol e because, asthe
Commission advises, solicitation by their employees or volunteers is not covered by the
Telemarketing Act and the TSR. Thiscreatesgovernment imposed competitive disadvantages
on smaller and mid-sized nonprofit and charitabl e organi zationsthat do not have theresources,
personnel and constituenciesto takeup the slack as compared to larger, national nonprofit and
charitable organizations that are better funded and more capable of engaging in fundraising.®
Many nonprofit and charitable organizations — including SOWI — would lack the ability and
expertiseto perform these functions. To be sure, the proposed TSR amendmentswill havean
adverse effect on SOWI by eliminating amajor source of support for our athletes, interfering
with the recruiting of support from volunteers and solicitaion of donations, and reducing our
ability to provide our athletes with programs including competitions and other education
endeavors. Comparableadverseresultswould be experienced by dl nonprofit and charitable

organizations tha depend on the services provided by professional fundraisers.

° A compelling argument can be made that it would create an appearance of
impropriety for the many state trooper and police organizations in the Coalition directly to
contact donors.
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V. The Commission Has Exceeded its Authority Under the Telemarketing
Act and theUSA PATRIOT Act by ExpandingitsJurisdiction toInclude
Professional Fundraisers Acting on Behalf of Nonprofit and Charitable
Organizations

The proposed TSR amendments misconstrue the Congressiona purpose of the USA
PATRIOT Act. Although the Commission acknowledgesthat the USA PATRIOT Act does
not authorize the agency to regulate directly nonprofit and charitable organizations, Notice,
67 FeD. ReG. at 4497, nonetheless the agency employs a strained and flawed statutory
construction that the USA PATRIOT Act amended the Telemarketing Act in a manner that
“compels the conclusion that for-profit entities that solicit charitable donations now must
comply with the TSR, athough the Rule's applicability to charitable organizations is
unaffected.” Notice, 67 FED. ReG. at 4497 (footnote omitted).

In reaching this conclusion, the Commission attributes threefundamental changes to
the Telemarketing Act as a consequence of the USA PATRIOT Act. Firgt, it contends that
Section 1011(b)(3) of the USA PATRIOT Act amended and broadened the definition of
“telemarketing” inthe Telemarketing Act, 15U.S.C. §6306(4), by adding theterm “ charitable
contribution,” although excluding contributions to political and rdigious organizations.
Notice, 67 FED. REG. at 4496. Second, it assertsthat Section 1011(b)(2) added to the* abusive
telemarketing acts or practices’ listed in the TSR certain disclosures by persons engaged in
“telemarketing for the solicitation of charitable contributions.” Notice, 67 FED. REG. at 4496.

And third, the Commission asserts that the USA PATRIOT Act amended the “deceptive

telemarketing acts or practices’ in the Tdemarketing Act to include “fraudulent charitable
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solicitations.” Notice, 67 FED. ReG. at 4496.

The Commission correctly notes a defect in the USA PATRIOT Act that is relevant
to understanding the underlying Congressional intention. That is, Congress expressed no
intention to expand upon the Commission’ sjurisdictional limitationsunder the Telemarketing
Act. Notice, 67 FED. ReG. at 4496 (“Notwithstanding its amendment of these provisions of
the Telemarketing Act, neither the text of section 1011 nor itslegislative history suggest that
it amends Sections 6105(a) of the Telemarketing Act — the provision which incorporates the
jurisdictional limitations of the FTC Act into the Telemarketing Act and, accordingly, the
TSR”) (emphasis added). One such jurisdictional limitation is the well-established lack of
authority by the Commission over nonprofit and charitable organizations. Notice, 67 FeD.
REG. at 4497 & n.49. And, as Congress unambiguously expressed in the Telemarketing Act,
the Commission has no authority under the statute to regulate any adivity not committed to
the Commission’ sjurisdicion under theFederal Trade Commission Act. 15U.S.C. §6105(a).
Accord Notice, 67 FED. ReG. at 4496-4497.

The Commission claims tha the failure of Congress to remove the jurisdictional
limitations of the Telemarketing Act, whenread in conjunctionwiththeUSA PATRIOT Act’'s
mention of fraudulent charitable solicitations, “ compel stheconclusion” that the Congressional
purpose in the USA PATRIOT Act was to regulate professional fundraisers soliciting
charitabledonati ons on behalf of nonprofitand charitable organizations. Notice, 67 FED. REG.
at 4497. This interpretation is anything but compelled. It opens a Pandora’'s Box of
inconsistencies and inequities under the Telemaketing Act and TSR that certainly were not
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intended by Congress. For example, though motivated by fraudulent charitable solicitations,
thereisno basisin the USA PATRIOT Act nor the legidlative history to reach the conclusion
that Congressbelieved that consumersarein more need of the Telemarketing Act protections
where the charitable wolicitation is performed by professional fundraisers on behalf of
nonprofit and charitabl eorgani zations, as opposed to directly by the employeesand volunteers
of nonprofit and charitable organizations. And yet, under the proposed rule, this precisdy is
the outcome.

A more plausibleinterpretation of the USA PATRIOT Act isthat Congress intended
to regulate bogus charitable solicitations where the nonprofit or charitable causeitself isof a
crimina or fraudulent naure. This is vastly different from regulating all professional
fundraiserssoliciting donationson behalf of legitimae nonprofit and charitable organizations
such as SOWI. The most compelling evidence of this Congressional purpose is not even
addressedinthe Commission’ sproposed rulemaking, that is, thelegis ative history of the USA
PATRIOT Act. The “Crimes Against Charitable Americans Act” was introduced by Sen.
Mitch McConnell (R-KY) on October 2, 2001. In his explanation of the need for the
legislation and its intended purpose, Sen. McConndl consistently stated that the bill was
intended to address fraudulent charitable solicitations by “crooks’ and“false charities’ of a
“criminal” nature:

> “But this largess have proven an irresistible target to criminals who

prey upon the generous and good-hearted nature of Americansin this

time of national emergency.” 147 Cona. Rec. S10059, S10065 (daly
ed. Oct. 2, 2001) (statement of Sen. McConnell) (emphasis added).
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> “We heard reports of false charities exploiting well-intentioned
Americansduring the Gulf War and after the Oklahoma City bombing
and we now hear similar reports that the September 11 attacks have
given these unusually heartless criminals new opportunities to
perpetratefraud.” 147 Conag. Rec. S10059, S10065 (daily ed. Oct. 2,
2001) (statement of Sen. McConnell) (emphasis added).

> “Almost daily we hear of American citizens receiving solicitations
from phony charities.” 147 ConG. Rec. S10059, S10065 (daily ed.
Oct. 2, 2001) (statement of Sen. McConnell) (emphasis added).

> “News reports from more than a dozen States, from New York to
Florida to California, reveal that Americans are being asked to
contribute to what turn[s] out [sic] to be bogus victim funds, phony
firefighter fundsand questionable charitable organizations” 147
Cona. Rec. S10059, S10065 (daily ed. Oct. 2, 2001) (statement of Sen.
McConnell) (emphasis added).

> “Instead, this money is siphoned into the pockets of cold-hearted
criminals” 147 ConG. Rec. S10059, S10065 (daily ed. Oct. 2, 2001)
(statement of Sen. McConnell) (emphasis added).

> “These crooks often try to confuse their victims by using names that
sound like reputable charities and relief efforts.” 147 ConG. REec.
S10059, S10065 (daily ed. Oct. 2, 2001) (statement of Sen. McComell)
(emphasis added).

> “Other crooks use the name *firefighter fund’ or ‘victim’s survivors
fund intheirfraudulent appeals” 147 ConG. Rec. S10065 (daily ed.)
(Oct. 2, 2001) (emphasis added).
> “Not only do they steal valuable resour ces from the most worthy of
recipients, but they erodethetrust of the American peopleinlegitimate
charitableor ganizations” 147 ConG. Rec. S10059, S10065 (daily ed.
Oct. 2, 2001) (statement of Sen. McConnell) (emphasis added).
Thelegidative history confirmsthat Congress sought to authorizethe Commission to
address criminal and fraudulent charities, not the legitimate nonprofit and charitable

organizations now singled out by the Commission. Sen. McConnell advised the Commission
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as such on June 14, 2002, when he wrote Chairman Muris and stated that “[w]hen Congress
enacted thislegidation, it did not envision, nor didit call for, the FTC to propose afederal * do-
not-call’ list, and certainly not alist that applied to charitable organizations or their authorized
agents. . . . [T]he Crimes Against Charitable Americans Act never intended, called-for,
required, or even envisionad the ‘do-not-cdl’ list that the FTC is now proposing.” June 14,
2002 L etter from Senator Mitch McConnell to The Honorable Timothy J. Muris (available at
http://wwwgrandlodgefop.org/letters/Itr 020614 ftc.pdf) (accessed July 14, 2002).

In fact, the best evidence in support of this interpretation is a Commission-issued
Advisory Opinion interpreting the TSR and carefully distinguishing between legitimate
professional fundrai sersasopposed to fraudul ent telemarketing. 1nan 1995 Advisory Opinion
issued to American Telephone Fundraisers Association, Inc., a professional fundraiser, the
Commission concluded that the TSR generally imposes no restrictions on the legitimate
fundraising activities of nonprofits, including professional fundraisers, because seeking
donations is not “telemarketing” under the statute and rule. See The Applicability of the
Telemarketing SalesRule—The Telemarketing Rulegenerally ImposesNo Restrictionsonthe
Legitimate Fundraising Activities of Nonprofit Organizations, 120 F.T.C. 1154 (Dec. 15,
1995). The advisory opinion states:

The Commission’s understanding is that telephone fundraising on

behalf of nonprofit organizationsisnot, in fact, typically undertaken as part of

a*“plan, program or campaign . . . conducted to induce the purchase of goods

or services.” ... Legitimatefundrasing activity isconducted primarily to elicit

donations and not to induce purchases. Even when donors receive gifts,

premiums, memberships or other incentives, representatives of the non-profit

sector have advised the Commission that |egitimate charities generally do not
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conduct telephone solicitations in which the stated or actual value of goods or
servicesoffered exceedsthe amount of adonor’ spayment. The Commission’s
enforcement experience suggeds that fraudulent telemarketers, in contrast,
obtain money from consumers by promising goods or services with inflated
values as consideration for smaller “ donations.”
Id. (emphasis added). The Advisory Opinion also acknowledges that the “Commission’s
construction of theterm ‘telemarketing,” asdefined in the Act and theRule, isfully consistent
with the legislative purpose of the Telemarketing Act. The Commission’s interpretation
permitsefficient interdiction of fraud without encumbering thelegitimate use of tel emarketing
by sellers of good or services or by non-profit entities. In summary, until the proposed TSR
amendments were introduced, the Commission’s interpretation was that the Telemarketing
Rule generally imposes no restrictions on the legitimate fundrasing activities of nonprofit
organizations.” 1d. (emphasis added).
VI. The “Do-Not-Call” Registry is Unoonstitutional as Applied to the
Noncommer cial Speech of Nonpr ofit and Charitable Organizations and
Their Professional Fundraisers
Asapplied to the noncommercial speech of nonprofit and charitable organizations and
their professional fundraisers, theproposed “ Do-Not Call” registry isunconstitutional because

it violatesthe First Amendment right to freedom of speech.’® The Commission acknowledges

that the First Amendment protections for nonprofit and charitable organizaions “extend to

10 U.S. Const. amend. | (“Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the
press; or theright of the people peaceably to assemble, and to petition the Government for a
redress of grievances’).
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their for-profit solicitors.” Notice, 67 Fep. ReG. at 4497 n.51 (citaion omitted).’* The
Commission concedes a “strong First Amendment protection of charitable fundraising.”
Notice, 67 FeD. ReG. at 4522 n.286. And it agrees that solicitations by professional
fundraisers on behalf of nonprofit and charitable organizationsisfully protected speech, not
commercial speech. Ultimatdy, the proposed TSR amendments and the “Do-Nat-Call”
registry “unduly intrude[s] upon the rights of free speech.” Schaumburg, 444 U.S. at 633.
The regulation of charitable solicitations by professional fundraisers on behalf of
nonprofit and charitable organizations does not survive strict scrutiny, because charitable
solicitations are fully protected speech. Memorial Hosp. v. Maricopa County, 415 U.S. 250
n.21 (1974). The proposed rule is not narrowly tailored to further a strong interest that the
Commission is entitled to protect without interfering with the First Amendment protections
of membersof the Coalition. Secretary of the Sate of Md. v. Joseph H. Munson Co., Inc., 467
U.S. 947, 959-61 (1984); Schaumburg, 444 U.S. at 636-37. Where, as here, the Commission
attemptsto regulate the content of protected speech, it must employ theleast restrictive means
to advance the articulated interest. Sable Communications of Cal., Inc. v. Federal

Communications Comm'n, 492 U.S. 115, 126 (1989). Clearly the Commission has not

11 SeeRileyv. Nat'l Fed. of the Blind, 487 U.S. 781 (1988) (“ Our prior casesteach that
the solicitation of charitable contributions is protected speech, and that using percentages to
decide the legality of the fundraiser’s fee is not narrowly tailored to the State’s interest in
preventing fraud”); Village of Schaumburg v. Citizens for a Better Env't, 444 U.S. 620, 632
(1980) (“Prior authorities, therefore, clearly establish that charitable appeals for funds. . .
involve avariety of speech interests — communication of information, the dissemination and
propagation of views and ideas, and the advocacy of causes—that are within the protection of
the First Amendment”).
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satisfied this burden.

Even assuming that the privacy protection and fraud prevention interests cited by the
Commission warrant some change inthe current regulatory scheme, it does not follow that the
“Do-Not-Call” registry is narrowly tailored enough to accomplish this objective
constitutionally. Time and again, the Supreme Court has held unconstitutional any effort by
government to impinge upon free speech rights by imposing unreasonable restrictions on
professional fundraisers acting on behalf of nonprofit and charitable organizations. InRiley,
as in Munson and Schaumburg, the government imposed restrictions focused on
unconstitutional economic regulations. Here, the Commission proposes an equally infirm
nationa “Do-Not-Call” registry (1) to which all professional fundraisers acting on behalf of
nonprofit and charitabl e organi zations must subscribe, (2) through which all communications
with prospective donors must be filtered monthly, and (3) by which the Commission will
prohibit certain solicitations or face federal, state or civil penalties.

Other constitutional problemsare created by exempting specificindustriesthat engage
in inherently commercia telemarketing (for example, airlines, insurance companies, credit
unions, tel ephone compani es, banks) and specific typesof conduct (for example, religiousand
political telemarketing and solicitations directly by nonprofit and charitable organizations).
This facially discriminatory approach raises grave equal protection issues. By exempting

certain commercial telemarketing from the TSR* but not excluding professional fundraising

12 SeeNotice, 67 FED. REG. at 4493 n.17 (“In addition to these exemptions, certain
entities including banks, credit unions, savings and loans, companies engaged in common
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on behalf of nonprofit and charitabl e organi zations, the Commission favorscommercial speech
over protected speech. The Supreme Court has held unconstitutional agovernment ordinance
that accorded a greater degree of protection to commercial speech than nhoncommercid
protected speech. Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 513 (1980). Thisis
exactly what is accomplished by the proposed rule — the commercial speech freedoms of
banks, insurance companies and other exempt industries would be unregulated by the
Telemarketing Act, while the fully protected speech of the nonprofit and charitable
organizationsin the Coalition would be burdened.

No less of a concern is the proposal to exclude political and religious contributions
from the TSR based on a pdicy decision that religious discourse is a * paramount societal
value” and alegal conclusion that political contributionsare neither commercial nor charitable
withinthe meaning of the USA PATRIOT Act. Notice, 67 FeD. ReG. at 4499. Theexclusions
only reinforce the discriminatory effects and unconstitutionality of the proposed rule. Under
the proposed rule, contributions for “political parties and canddates’ are not covered by the
TSR because “they involve neither purchases of goods or services nor solicitations of
charitablecontributions, donationsor gifts....” Notice, 67 FED. REG. at 4499. And, purely “as
amatter of policy,” the Commisson proposes to exclude religious contributions because “the

risk of actual or perceived infringement on a paramount societal value — free and unfettered

carrier activity, non-profit organzations, and compani es engaged inthe businessof insurance
arenot covered by the Rule becausethey are specifically exempt from coverageunder the FTC
Act”).
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religious discourse — likely outweighs the benefits of protection from fraud and abuse that
might result from including contributions to such organizations. . . .” (emphasis added).

In doing so, the Commission favors political and religious speech over fully protected
free speech and discriminates aga nst nonprofit and charitable organizations. Asthe Supreme
Court hasexplained, however, appeal sfor charitabl e contributionsareinextricably intertwined
with the underlying conveyance of information and ideas—that is, speech. Schaumburg, 444
U.S a 632 (“solicitation is characteristically intertwined with informative and perhaps
persuasive speech seeking support for particular causes or for particular views on economic,
political, or social issues, and for the reality that without solicitation the flow of such
information and advocacy would likely cease”). Theseprotectionsarefully vested evenwhere
aprofessional fundraiser isthe conduit of the nonprofit and charitable organization’ s speech.
These speech rights are entitled to the ful protection of the First Amendment, and must
receive no less protection than political speech or religious discourse.®

VIl. Conclusion

Thank you for the opportunity to share the views of SOWI and the Coalition on the
substantial harm to nonprofit and charitable organizations as a result of the Commission’s
proposed TSR amendments and, specificaly, the“Do-Not-Call” registry. We look forward

to working with the Subcommittee to assure that the many important consumer benefits

13 The Coalition’ s written commentsto the Commission discuss other constitutional
infirmitieswith the proposed TSR amendmentsincluding unconstitutional prior restraint and
content based restrictions and are incorporated by reference.
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conferred by nonprofit and charitable organizations are not reduced or eliminated by the

Commission’ s proposed TSR amendments.
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